Melisa Miles

=SS
From: Libby '
Sent: September-05-22 4:27 PM
To: Rose Stanton; Ken Williams; ‘Marcie McLean'; Karel Roessing; Leslie. Com; Ann Baird;
Gord Baird
Cc: Loranne Hilton; Melisa Miles; Laura Beckett;
Subject: Re. Item 7.1 on September 6th Council Agenda
Attachments: Kindwood - letter to Council re Sept 6 Council meeting Final.pdf; Kindwood -

Management Committment, 2014.pdf; Kindwood - MOUs with HAT redacted [2].pdf

Dear Mayor and Council:
We are writing regarding our rezoning application, item 7.1 of tomorrow’s agenda (attached). While short notice, we

feel it better to provide our thinking to you in writing ahead of time, rather than trying to explain it verbally. We would
of course be pleased to answer any questions at that time. We have also attached the management commitment and

MOU'’s referred to in our letter.

Sincerely,

Libby & Diana



RECEIVED
SEP =6 2022

Mayor and Council T Foiat
Via email / by hand piatiiat of Highlands

5 September, 2022

Re. Item 7.1 on September 6" Council Meeting Agenda

The following is information we would like to bring to Council’s attention to provide context to the discussion of
our proposed re-zoning. We include background information on the process to date that had no relevance until
now, new information that has come to light since our application was last before Council and the implications
of these in relation to staff’'s recommendation.

Background:

e Ecoforestry/ecosystem protection has been practiced on this land while classified as Managed Forest since
1987 as evidenced by our forest management activities, our ecoforestry based Management Commitment
(See attached Management Commitment) and by the regular and successful inspections conducted by the
Managed Forest Council (MFC), most recently in June, 2022.

¢ Placing a covenant on the land does not represent a change in goals or management of the forested portion
of the land. The purpose of the Covenant and accompanying Management Plan is to articulate this approach
and ensure that it continues in perpetuity.

s Extensive work was done with HAT on development of a covenant and management plan between 2015 and
2019 including a Baseline Inventory and a preliminary Forest Management Plan. Our family and HAT have
committed significant resources to get this point. Work on the project has been time consuming and
complex due to the steep learning curve required to specify and formalize conservation values and forest
management practices within a single management plan.

e Inearly 2020 HAT indicated that they had no more funding available to continue work on the covenant or
management plan. Given the uncertainties of timing and outcome of rezoning and subdivision, they would
be unable to seek additional funding at that point. Therefore, work would only recommence once the
rezoning had been completed. (See March 2021 MOU para 1(a) (i))

e  We therefore began work on rezoning and submitted our application in November 2021.

New Information

Since our application last came before Council, new information has come to light which speaks to the issue of

assurance of long-term protection.

e We have been in discussion with Heather Pritchard, a Registered Professional Forester, who has been
informed directly by the MFC and their Executive Director that it is beyond the mandate of the MFC to
dictate how Private Managed Forest Land (PMFL) is to be managed as long as there is some commitment to
harvesting, and that the legislation does not allow the Council to provide opinion on forest management
approaches on PMFL. We understand from her that there is nothing to preclude the placement of a
covenant on PMFL.

e We are now aware of a covenant, placed in 2016, between the Landowners of Managed Forest #160 on
Galiano Island and The Galiano Island Local Trust Committee, The Galiano Conservancy Association and The
Land Conservancy of British Columbia, providing evidence that covenanting of PMFL can be done.

Issues

MFC concerns

In the Planner’s Report, MFC Comments state:
No objection subject to...



Any parcel or portion of any parcel within Managed Forest 221 that becomes subject to a covenant or
zoning that would not allow the owner to produce and harvest timber in accordance with the Private
Managed Forest Land Act or regulations should be removed from Class {07)-Managed Forest prior to this
proposal being accepted by the District of Highlands.
It is our understanding that this will be dealt with after subdivision at transfer of ownership through existing
MFC policies as per Administrative Policy APO-04.

Staff Recommendation

We recognize and appreciate that as the District cannot make the rezoning conditional on a covenant being

placed on the land, the Planner’s recommendation seeks to create some assurance of long-term protection of

the forested lands. However, we see two complications with this approach.

1. An amended Management Commitment would be required for the following reasons, both of which only
take place after subdivision:
a. to indicate the removal of the portions of the land where forest management activities will no longer take
place and
b.to provide notice that a covenant has been placed on the land. (See Management Commitment pg. 3
Identify any known restrictions...)

2. Given HAT's inability to continue work on the covenant and management plan prior to completion of
rezoning and subdivision, the recommendation to pause work on the application places us in an impasse as
to how to proceed.

We also wonder whether requiring an amended Management Commitment based on the proposed covenant
prior to further consideration of our application is in effect in contradiction of Private Managed Forest Land Act
21 (1) (a)

Restriction on local government authority regarding uses of private managed forest land

21 (1) Alocal government must not do any of the following in respect of land that is private managed forest

land if doing so would have the effect of restricting, directly or indirectly, a forest management activity:

a)adopt a bylaw under any enactment;

Summary

Many years of ecoforestry management of the land and the significant time and money committed to our work
with HAT on a protective covenant and forest management plan demonstrate our commitment to forest
preservation. Funding constraints required a halt to this work until completion of the rezoning and subdivision.
While we acknowledge that the Planner’s recommendation tries to bring greater certainty to the completion of
the covenant, a pause on the rezoning/subdivision process bring us to a catch 22 position. We feel that the
information provided on covenants on PMFL as well as the resources already committed to the development of
a covenant and management plan provide reasonable certainty of fulfillment of the preservation goals shared by
ourselves and the District.

Proposal

We request that Council consider giving staff direction to prepare a bylaw approving our application, based on

the:

e Placement of a no build covenant on proposed Lots #8-12,

e Inclusion of the Mitchell Cottage on the Highlands Community Register,

e Dedication to the District of expanded rights of way of Millstream Lake and Munn Rd through Sections 19
and 20,



and on the understanding that the family has demonstrated its’ commitment to the placement of an
ecoforestry/forest preservation covenant (see MOU’s with HAT) and provided reasonable certainty that a
covenant can be placed on the land.

Sincerely,

Diana McMinn & Libby McMinn
ccC:
o District CAO
e District Corporate Officer
e District Planner

Attachs:
e Existing Management Commitment, dated Nov 09, 2014
* Memoranda of Understanding with HAT
o S.20 dated March 30%, 2021
o S.19 (Amended Agreement), dated January 15, 2019
o S.19, dated July 15, 2015
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Memoranda of Understanding

Between:
The Landowners
AND
Habitat Acquisition Trust
(Financial Details Redacted)
Regarding:

¢ Section 20 dated March 30t 2021, Pages 2-6

* (Amendment Agreement) Section 19 dated January 15th 2019, Pages 7-11
e Section 19, dated July 15", 2015, Pages 12-14



MEMORANDUM OF UNDERSTANDING
Landowner Financial Contributions

For reference, this agreement is dated March 30, 2021
and is:

BETWEEN

Robert G. McMinn
499 Millstream Lake Road
Victoria, BC V9B 6H5

John 8. Richardson and
Elizabeth N. McMinn
499 Millstream Lake Road,
Victoria, BC, V9B

(The “Landowners™)

AND

Habitat Acquisition Trust
202-66] Bumnside RAE.
Mailing address: P.O. Box 8552
Victoria, B.C. V8W 1ES

(“HAT”)
This Agreement is dated for reference the March 30,2021.

Whereas:

A. The Landowners are the lawful and beneficial owners (fee-simple) of the Land described
as PID 008-695-091 with a legal description of Section 20, Highlands Land District,
Private Managed Forest No. 221. (The “Land”)

B. The Landowners wish to register a Conservation Covenant on the portion of the Land
west of Millstream Lake Road.



C. The Land title is free and clear of all financial encumbrances at the time of this
agreement.

D. HAT is a society registered in British Columbia (Registration #836193) with its
constitutional purpose being to promote the conservation of the natural environment in
the Capital Regional District.

E. The land contains significant ecological amenities, including flora, fauna, and natural
features of great importance to the Landowners, HAT and the people of British
Columbia.

F. The Landowners desire to protect the ecological values of the Land while reserving the
right to maintain the sustainable forestry activities required to maintain the Private
Managed Forest Land status of the Land.

G. The Landowners have asked HAT to facilitate and receive a section 219 conservation
covenant that allows sustainable forestry, over the portion of the Land west of Millstream
Lake Road.

H. This Memorandum of Understanding sets out the details of the agreement between the
Landowners and HAT regarding a section 219 conservation covenant, section 2 18 right
of way and a rent charge over the Land, (the “Covenant”),

The Parties to this agreement agree as follows:

1. Landowner Contributions Towards Covenant Expenses

a. The Landowners will contribute financially towards covenant expenses once the
prq;ect is initiated. Work on the covenant can be initiated once:
i. Rezoning of Section 19 and 20, if applicable, is complete.
ii. The family has provided HAT thh a legal survey of the area to be covenanted
which is able to be registered with Land Titles.
ili. The boundary between Section 19 and 20 on the west side of Millstream Lake
Rd. has been finalized.
1. A survey may be part of covenant completion work.
iv. Any activities related to the above items that could impact a covenant on
Section 20 have been resolved.
v. HAT has confirmed available resources eg. staff.
b. The Landowners have agreed to contribute financially to the listed covenant expenses
once the project is initiated in the following amounts:

i. Preparation of a Baseline Documentation Report
ii. Contribution to HAT’s Endo the - itoring and

administration of the covenan
ili. Appraisal of the market value o

costs to be determined; and
iv. Land surveys cost to be determined.

nt for tax receipt purposes,

2. HAT contributions Towards Covenant Expenses



a. HAT will contribute staff time to the drafting, and registration of the final
covenant, and any associated activities.

b. HAT is responsible for the costs associated with the registration of the covenant
and associated documents at Land Titles.

3. Legal Costs
a. The Landowners are responsible for their owns costs related to any legal or
financial review or advice they seek pertaining to work described under this
agreement.
b. HAT is responsible for its own costs related to any legal or financial review or
advice they seek pertaining to work described under this agreement.

4. Timing of Contributions towards Covenant Expenses:

a. Funds for the Baseline Documentation Report ${jjjjifiwere received from Scott
Richardson on Feb 26, 2021. A charitable donation tax receipt was issued in the
amount of the donation. These funds were received prior to the project initiation
on the understanding that should a covenant not be realized on Section 20 within
5 years of the signing of this agreement these funds will be used towards other
HAT land protection activities.

b. for the Endowment Fund were received from Scott Richardson in
December of 2020. A charitable donation tax receipt was issued in the amount of
the donation. These funds were received prior to the project initiation on the
understanding that should a covenant not be realized on Section 20 within 5 years
of the signing of this agreement these funds will be used towards other HAT land
protection activities.

¢. Funds for the appraisal of the market value will be paid upon completion and
receipt of the final appraisal document.

d. Funds for any land surveys will be paid upon completion of the survey work.

5. Endowment Contribution
Upon registration of a covenant on Section 20, the $ 1e Landowners contributed in
December 2020 will be added to HAT*s Endowment fund. PFhé endowment fund will be held by
the Victoria Foundation.

6. Independent Legal and Financial Advice
The Landowners agree to seek legal and financial advice prior to the registration of the covenant

and submit to HAT a signed Certificate of Independent Legal Advice form prior to the date of
registration.

Signed by the Parties



The Landowners

..................................................................................

Robert McMinn i
Elizabeth N. McMinn e
John 8. Richardson e
Habitat Acquisition Trust .
30 March 2021

Katie Blake
Executive Director



The Landowners

..............................................................................

................................................................................

John'S. Rlchardmn

Habitat Acquisition Trust

..........................................................................

Katie Blake
Executive Director
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Amendment Agreement
regarding the MEMORANDUM OF UNDERSTANDING dated 15 July 2015

For reference, this agreement is dated _Jon Doy S | 2019

BETWEEN:

Robert G. McMinn

Elizabeth N. McMinn

Diana J. McMinn

John 8. Richardson

Jean R. Beianger

{The “Landowners®)
AND:

Habitat Acquisition Trust

("HAT")

(Collectively, the “Parties”)
Whereas:

A. The Parties entered into 2 Memorandum of Agreement dated July 15, 2015, attached
hereto as Schedule A {the “Original MOU");

B. Since the signing of the Original MOU, certain circumstances have changed, but the
Parties remain committed to the general intent of the Original MOU, regarding the
potential regisiration of a conservation covenant on PID 008-695-075, Section 19, Except
Part in Plan 12033, Highlands District ("Section 19”), (the “Covenant’);

C. The Parties wish to amend the Original MOU as described in the terms below;

The Parties agree as follows.

1. Paragraph 6 shall be deleted and replaced with: Robert G. McMinn has provided an
endowment confribution of %s of September 2018. HAT will endow this funding
in order to provide resources for the monitoring of the Covenant to be registered on
Section 19. If a covenant is not registered on Section 19, HAT wili endow this funding
for the purpose of monitoring its other conservation covenants.

Habitat Acquisition Trust | PO Box 8552 | Victoria, B.C.| VBW 352 | ph 250 995-2428 | fax 250 920-7975 | www.hat.bc.ca




2. Paragraph 9 shall be deleted and replaced with: the Landowners acknowledge that
HAT has discussed the Federal Ecological Gifts Program (“Ecogifts Program”), and
various benefits thereof, with them. The Landowners understand they have up to 3
years from the date of registration of the Covenant to apply to the Ecogifts Program, in
their discretion.

3., The following paragraphs shall be added to the Original MOU:

12.

a.

13.

14,

15.

a,

Covenant Holders

The Landowners acknowledge that if a covenant is registered with HAT on Section
18, HAT will be the sole covenant holder.

Primary Contact for Landowners

The primary contact for the negotiation of the Covenant for Section 19 remains
Robert G McMinn. HAT will ensure all other Landowners are included in
communications regarding the Covenant on Section 19. The Landowners agree that
if Robert G McMinn is no fonger able to act as the primary contact, Robert G.
McMinn has named Diana J. McMinn as the primary contact.

Rezoning and Density Transfer

The Parties acknowledge that the Landowners are committed to Rezoning Section
19 and Section 20 which will allow for a Density Transfer on these properties. The
rezoning would allow for additional dwellings to be located within the residential
areas of Section 19 and 20 (the “Density Transfer”).

The Parties acknowledge that the Landowners are committed to resolving their
Rezoning and Density Transfer for Section 19 and 20 prior to registering the
Covenant.

The Landowners will diligently and in a timely manner, pursue the Rezoning by
working with the District of Highlands, and will keep HAT informed on a regular
basis of their progress.

The Parties agree to continue to work toward the registration of the Covenant, while
taking into consideration the progress toward the Rezoning resolution, and the
Parties agree to meet to assess progress on both the Covenant and Rezoning at
least once every 4 months.

The Parties acknowledge that the Landowners may wish to pursue further rezoning
on Sections 19, 20 and 76 that wouid lead to additional housing in the residential
area of Section 19, and the Parties agree that the covenant will not preclude this
possibility.

Section 20

The Parties acknowledge that the covenanting of the area west of Millstream Lake
Rd on Section 20 has been discussed. The Parties acknowledge the potential

2



18.

a.

17.

desire to have this land held in 2 conservation covenant upon completion of the
Covenant.

Forest Management Plan

The Parties agree that a forest management plan developed by a Registered
Professional Forester (RPF) is required in order to complete the Covenant.

The Parties agree that the covenant holder Habitat Acquisition Trust will pay for the
development of the above forestry management plan. However if the Landowners
decide not to register the Covenant, due to the outcome of the Rezoning of Section
19 and 20, or for any other reason, then the Landowners agree to reimburse HAT
for all costs incurred through the contract with the RPF for the development of the
forest management plan up to a maximum of

The Parties agree the protected area of Section 19 will need to be monitored by a
RPF in relation to any proposed forest management activities. The Parties agree
that the details of who will pay for such monitoring and under what circumstances
will be determined through the covenant drafting and negotiation process, by mutual
agreement of the Pariies.

Covenant Document Revisions:

The Parties agree with the boundaries of the protected area for Section 19 as
defined in the Baseline draft dated Oct 25, 2017 and unless all parties are in
agreement further revisions to the protected area boundary will not be considered.

The Parties agree that there will be one restriction in the Covenant that applies to
the entirety of Section 18, allowing the Covenant to be registered on title without a
survey. The Parties will discuss and mutually agree to this restriction.

HAT agrees to incorporate wording that reflects the Landowners'’ desire for an “exit
plan® allowing them to transfer the protected area to an entity like CRD parks while
maintaining the rights of ownership in the residential area.

HAT agrees to working with the Landowners to examine the Rent Charge and to
further discuss whether and how the Covenant may be enforced through alternative
means.

HAT agrees to work with the Landowners to provide clarification on the funding
mechanisms for various activities related to the Covenant {e.g. extraordinary
requests by the Landowners, and RPF costs).

Signed on the k‘S*day of Jonowo ﬂ{i 2018,




The Landowners

M A Wt

Robert G. McMinn

\‘;g"?-’v\ et

Elizabeth N. McMinn

J McMinn

Jofin S. Richardson
\ i
a2 \"-"1(.?.\("

Jean R. Belanger &

Habitat Acquisition Trust

Katie Blake =~
Executive Director

oo A5 Sowuecy 2.019
Date

‘j&"umb ..... (5 Q07
. ’

%.&Mg/..ﬁ,.é«z/?

Date

Date

A ls. 2019

Date

Jan 1S, 2019

Date



SCHEDULE A

Attached to and forming part of Memorandum of Understanding (MOU)
between the Landowners; Robert Gordon McMinn, John Scott Richardson, Elizabeth
Natalie McMinn, Diana Joan McMinn and Jean Roger Belanger and the Covenant
Holder, Habitat Acquisition Trust, dated the day of

2018.

2

ORIGINAL MEMORANDUM OF UNDERSTANDING dated 15 July 2015

Ln
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MEMORANDUM OF UNDERSTANDING

For reference, this agreement is dated %‘ -:Su\“-]: , 2015

and is:

BETWEEN:

AND:

Robhert G. McMinn
Elizabeth N. McMinn
Diana J, McMinn
John S. Richardson
Jean R. Belanger

(The Landowners)

Habitat Acquisition Trust

(HAT)

Whereas:

A

F.

The Landowners are the lawful owners (fee-simple) of the land described as PID 008-
695-075 with a legal description of Section 19, Highlands District, Except Part in Plan
12033. Private Managed Forest No. 0221.

{the Land).

The Land title is free and clear of all financial encumbrances at the time of this
agreement.

HAT is a society registered in British Columbia (Registration #5-36193) with its
constfitutional purpose being to promote the conservation of the natural environment in
the Capital Regional District.

The Land contains significant ecological amenities, including flora, fauna and natural
features of great importance to the Landowners, HAT and the people of British
Columbia.

The Landowners desire to protect the ecological values of the Land while reserving the
right to maintain the sustainable forestry activities required to maintain the Private
Managed Forest Land status on the Land.

The Landowners have asked Habitat Acquisition Trust to facilitate and receive a section

Habitat Acquisition Trust | PO Box 8552 | Viclaria, B.C.] VBW 352 | ph 250 995-2428 | fax 250 920-7975 | web wwiwv.hat.bc.ca




219 conservation covenant over the Land that allows for sustainable forestry.

G. This Memorandum of Understanding sets out the details of the agreement between The
Landowners and HAT regarding the negotiation, endowment and registration process
for a section 219 conservation covenant, section 218 right of way and a rent charge
over the Land.

The Parties to this agreement agree as follows:

1. The Landowners agree fo place a section 219 covenant, section 218 right of way
(necessary for access ) and a rent charge (necessary for enforcement) on title to the
Land in perpetuity with pricrity aver any future financial encumbrance.

2. HAT agrees to be the recipient (covenant holder) for the above charges and to provide
the Landowners with a charitable tax receipt for the donation of partial interest in their
Land, given the required documentation of the gift (including a land appraisal by an
independent appraiser) is provided by the landowners.

3. HAT and the Landowners agrae to perform all necessary tasks, to the best of their
abilities, which are required to register a conservation covenant and the other charges
listed above on titie to the Land.

4. The Landowners agree to provide HAT with all of the necessary historical and current
information regarding the Land, including any knowledge of potentially hazardous
materials or natural disturbances that could negatively impact the long-term ecological
integrity of the Land.

5. The Landowners agree to provide HAT with any information regarding in-progress or
future activities or processes that eould negatively impact the long4erm ecological
integrity of the Land.

6. Robert G. McMinn has generously agreed fo provide an endowment contribution of
$-;~y the registration date of the covenant, targeted for July 2016.

7. HAT agrees to provide a charitable tax receipt to Robert McMinn for the endowment
contribution at the fime payment is received.

8. HAT agrees to deposit the endowment into the Vicioria Foundation as a separate fund
specifically for the long-term costs of compliance monitoring, maintaining the ecological
condition of the land and contingency funds for enforcing the terms of the covenant.

8. The Landowners acknowledge that HAT has discussed the Federal Ecological Gifts
Program with them in detail, and the Landowners have agreed to apply for Ecological
Gift status. Note: the Landowners have up to 3 years from the date of regisiration of
the covenant to apply for Ecological Gift certification.

10. The Landowners acknowledge that HAT has recommended seeking independent
financial advice prior to the registration of the covenant.




11. The Landowners agree to seek legal advice prior to the registration of the covenant and
submit to HAT a signed Certificate of Independent Legat Advice form prior to the date of
registration.

Signed on the _ 2| _ day of j\kﬂ‘--'\' 2015.

-------------------------------

dd/mmfyyyy

E V““‘fw LBLEL, Reiy
Elizabeth N. McMinn

Diar\a J. McMipn

S. Richardson *

e b lla by 2015

eyn R. Belanger)

/
/ / /] ;
My
Adam Taylor N

Executive Director
Habitat Acquisition Trust

*| understand that the covenant will not restrict use of the portion of the land located within the
boundaries of Millstream Lake Rd, Munn Rd. and the by-pass road. The intent of the
conservation covenant is to protect the portion of the land located outside those boundaries.




